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MEMORANDUM OPINION

This matter came before the Court onaMoation for Remand filed by William and Carolyn
Carrall (the “Carralls’), in Adversary No. 02-1079. The motion was heard by the Court on September
6, 2002. After consdering the statements of counsd at the hearing, the memoranda submitted and the
gpplicable law, the Court will grant the motion and remand the case to state court.

Bank One, Louisiana, N.A. (“Bank One’) sued the Carrolls on May 15, 2002 on their

! The Carrolls themselves were chapter 11 debtorsin joint case no. 01-12330, which
was dismissed May 1, 2002, only weeks before Bank One filed suit against them.
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persona guaranties of lines of credit owed by Charis Hospitd, L.L.C. (“Charis’), former chapter 11
debtor,? and two affiliates® and for recognition of amortgage and security interest granted by the Carrolls
to secure the bank debt. The Carrolls answered and reconvened for damages, attorneys fees and costs
based on contract and tort theories. CaMed Conaulting, Inc. (“CaMed”) the liquidator for Charis, then
intervened in the lavsuit and removed it to this Court from the Twenty-Third Judicid Didtrict Court for
Ascension Parish, Louisana. CaMed contended that the Carrolls claims and defenses in fact belong to
Charis and CaMed asitsliquidator, and that the liquidator was an indispensable party to the lawsuit. The
liquidator’ sNotice of Remova aso dleged that the litigationwas“related to” the Charis bankruptcy case,
and therefore was within this Court’ s jurisdiction under 28 U.S.C. §1334.

The Carrolls motion to remand the case to state court argues that the liquidator is acting
as aplantiff in the litigation, and therefore is barred by 28 U.S.C. 81441 from removing the case. The
Carrolls dso dam that, having chosen to intervene in the state court, CalMed is bound by its choice of
forum.

Section 1452 of title 28 governs remova to and remand from bankruptcy courts. Section
1452(b) providesin relevant part that a court to which aclam is removed under 1452(a) “may remand

such claim or cause of action on any eguitable ground.” The section dlows any party* to remove certain

2 This Court confirmed aliquidating plan for Charis in case no. 01-10616 on September
28, 2001.

3 The two affiliated entities are Charis Partial Hospitd, Inc. and Charis Partid Hospital
Northside, Inc.

4 Under 28 U.S.C. 81452, any party may remove a sate court clam, provided the
bankruptcy court has jurisdiction over the removed claim. Creasy v. Coleman
Furniture Co., 763 F.2d 656 (4th Cir. 1985). Under 28 U.S.C. 81441, only
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dams and causes of action to the federa digtrict court for the didtrict in which the action is pending, but
only if the didrict court has jurisdiction of the claim or cause of action under 28 U.S.C. §1334.
Accordingly, thefirg step inandlyss of the CarrollS motionisto determine whether the district court — and
hence this Court — hasjurisdiction. Absenceof jurisdiction isafundamental problem that cannot be cured
by consent, or a plan provision purporting to confer jurisdiction on the bankruptcy court, as does the
confirmed plan in the Charis case. Matter of U.S. Brass Corporation, 301 F.3d 296, 303 (5th Cir.
2002) (source of bankruptcy court jurisdiction is 28 U.S.C. 881334 and 157, and not Bankruptcy Code
or terms of confirmed plan).
The Fifth Circuit has madeplainthat “ bankruptcy court jurisdictiondoesnot last forever....”
Matter of Craig's Stores of Texas, Inc., 266 F.3d 388, 389 (5th Cir. 2001). In Craig’'s Sores, the
court followed other courts of apped in holding that after confirmation, the debtor's estate — and
bankruptcy jurisdiction — ceases to exidt, other than for matters pertaining to the implementation or
execution of aplan. 1d. at 390 (citations omitted). See also U.S Brass Corporation, 301 F.3d at 304.
Bank One’s lawsuit and the Carralls reconventional demand were filed well after
confirmationof the planinthe Charis case on September 28, 2001. Moreover, thereconventiona demand
assertsdams based onalleged acts that took place, if at dl, before Charis s March 22, 2001 chapter 11
filing. The clams in the reconventionad demand are not core proceedings, nor are they accurately
characterized as matters pertainingto the implementationor execution of the confirmed plan. CadMed itsdf

described them as “related” in its notice of remova, an unambiguous indication that the clams fal within

defendants may remove cases to afedera court.
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the digtrict court’s “related to” jurisdiction under 28 U.S.C. §1334.

CaMed reasons that if the Carrolls theories are sound (and further premised on the
assumption that the clams againg Bank One actudly belong Charis), the liquidator either will recover on
the clams, or redlize areduction of Bank One’s dam. Thus, it argues tha the outcome may affect the
digtribution to Charis's creditors, which brings the action within the court’s jurisdiction. See Matter of
Wood, 825 F.2d 90 (5th Cir. 1987).° This provestoo much, because the same argument could be made
to support jurisdiction after confirmation over any post-confirmationdisputeinvolvingaclam or contract.
CompareCraig' sSoresat 391. Inlightof Craig's Stores, the fact that the state court dams may affect
digribution to the Charis creditors is not done suffident to bring them within the court’s bankruptcy
jurisdiction under 28 U.S.C. 81334, now that Charis s plan has been confirmed.

The Carrolls dso moved for recovery of their costs and expenses, induding attorney fees,
pursuant to 28 U.S.C. §1447(c)®. The statute gives a court discretion to award fees and costs on
remanding an action, but does not commeand that it do soin dl cases. The propriety of remova remains
the central factor in determining whether to impose fees on the party that removed the case. Miranti v.
Lee, 3F.3d 925, 928 (5th Cir. 1993) (vacating district court’s award of feesonremand under 28 U.S.C.

81447(c)). Jurisdiction over post-confirmation claims often isless than obvious, and on the facts of this

5 The liquidator does not explain how it can pursue the claims againg Bank One given the
confirmed plan, which omits any reference to a chalenge to the Bank One clam. See
Eubanksv. F.D.1.C., 977 F.2d 166 (5" Cir. 1992)(if materid claims againgt creditor
that are known before plan confirmation are not addressed in the confirmed plan, the
plan bars alater actions on those claims as aresult of resjudicata).

6 The Supreme Court held in Things Remembered, Inc. v. Petrarca, 516 U.S. 124,
116 S.Ct. 494 (1995) that 28 U.S.C. 881452 and 1447 both apply to removals and
remands in bankruptcy.



case the Court will not award attorney fees againgt the liquidator for concluding that this Court had
jurisdiction and removal was proper.

For thesereasons, the Court will enter aseparate order remanding Bank One’ slawsuit and
the Carrolls reconventiond demand to state court, and denying the Carrolls request for costs and

attorneysfees.

Baton Rouge, Louisiana, December 5, 2002.

< Douglas D. Dodd
DOUGLASD. DODD
UNITED STATES BANKRUPTCY JUDGE




